
C H A P T E R  111 

COMMON LAW AND CIVIL LAW 
JURISDICTIONS DISTINGUISHED 

Supreme Court af the Phiìippine t ehds ,  1920. 
41 Phil. 218. 4 

. . . NLsLcn~aa, d.' Application has been m& to this court by Mm Shoop 
for admiwion to practice law in the Phdippine islande under parag~aph 
four of the Rules for the Examination of Candidates foc Admission to the 
P r d c e  of Law, effettive July 1, 1920. The suppostulg papers show that 
the applicant has been admitted to practice, aud has practiced for more 
than five years, in the highest court of the State of New York. 

The Rules 
'i'hat portion of the d e s  of this court, in point, is as follows: 

"Applicants for adrniasion who have been admitted to practice in 
the Supreme Court of the United States or in any eircuit court of 
appeals or dhtrict court, therein, or in the highest court of any State or 
ten2tory of the United States, which Stata or temitolry by comity 
confets the same privilege on a ~ r n e y s  admitted to practice i n  thct 
Phhjliip~e Islanda, and who can  show by satisfactary affidavits that 
they have practiced at least five years in any of said cou1%s, may, in the 
dlscretion of the court;%' admitted without examination." 
The above rule requires that New York State by cornity confer the 

privilege of admission without examinaticm undar ilimilw circurnstances to 

a Many of the questions prauentrd hy 
this case had bean dlacunstf(1, four years wli- 
er. in an meusive &ide by Malcolm, Phuip- 
pine Law, 11 1 l l . L . h ~ .  331, 387 11916-171 

A look at the nsmm of the judges who 
partiripated in d d n g  thm case u not with- 
out mterest, It appeors thnt " l k e  was A 

weU-entablished policy h u g h o u t  the peri& 
of Amencan administration to maiatain mar- 
&ai but m4orit.y contro1 Lof the Supreme 
Courtl by docating &a eeata to Americane 
and four (inciuding the Chief Juaticoshipf to 
Fiupmos." A. B. Saimonte, The Philippine 

Supreme Court: h Study of Judidd h c k -  
ground Characteristicu, Attitudes, and Deci- 
sion-Mahng. in G. Sehuhert rt D. J Danel- 
ski, Comparative Judlcial Behavliir 157. i@f? 
(1969). For an intarcts~ing dieeussion of thr, 
b t o r y  of that policy, see &id. Thc author 
quotes a 1909 tdegram Rrom the Oovernor 
Genera1 in the U.S. Secretary d War. r d -  
ing. "&Ueve that the appoititment af Pihpi- 
nos to tb Supreme Court, making the ma- 
jority of that fxtdy native, wouid have vesr 
àismhus &ect upan capital and thase pm 
posing ta invest here . . " 
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CHAPTER 111 J~RI~DICTIONS DISTING~HED 176 

attorneys admitted to practice in the Philippine Ialande. The rule of the 
New York court permits admission without examination, in t h e - b t i o n  
of the Appellate Divieion, in eeveral cases, among which are the folIowing. 

' 

"2. Any pemn admitted to practice and who haa practiced five 
years in anit-het counhy whoee j&pmdence is based in the princi- 
ples of _ _  the English _-_... Coxpmon - L ~ w . " ~  - 
This court is edvised informally that under thia rule one member of the 

bar of the Philippine Islanda has been admitted to practice, without 
d a t i o n ,  in the State of New York, and one member of the same bar 
has been r e f u d  such admission, the latter being the more recent case. The 
rulinga of the New York court have not been brought to the attention of 
this court authoritatively, but aseuming that reporta of such rulings by the 
New York court are true, in view of the apparent coaflict, it seems proper 
to enter upon the consideration of whether or not under the New York nile 
aa it exists the principle of comity is estabiiahed. It must be obsewed that 
under the d e s  of both jurisdidions, admiasion in any particuiar case ia in 
the diacretion of the court. Refusai ko admit in any particular case is not 
necessarily conclusive as to the genera1 principles established by the rule8. - 

. . . What is ''jurisprudence baseci on the principles of the English ' \ 
Common Law?" . . . 4 

Common Law in the Uniteci States 

We must assume that the New York court, in using this phrase, 
considered that the jurispmdence of New York State was b d  upon the 
principles of the Engiiah Common Law. We should, therefore, consider to 
what extent the English Common Law principles apply to New York. In a 
case in 1881 we find the foilowing: 

"And the Common Law of England waa the law of the colony at 
that date (Aprii 19, 17761, so far aa it was applicable to the circum- 
stances of the Colonists. And it has since continued so to be, when 
conformable to our institutione, unlesa it waa established by an Engiish 
statute which has aince been abrogated or waa rejeded in colonial 
jurisprudence, or ha8 been abolished by our legislation." Cutting v. 
Cutting, 86 N.Y., 522, p. 529. . . . 

b. For a aummary of the comparable 
(and largely simiiar) ruies preaently in effect. 

Peacual v. State Bd of Law Examiners, 
79 AD.2d 1064, 435 N.Y.S.2d 387, 388 (3d 
Dep't 19811, motion for leave to appesi de- 
nied, 54 N'1.M 601, 442 N.Y.8.M 1027, 426 
N.E.2d 901 (1981). New York now requirea, 
&tionally, pduation b r n  a law h o 0 1  
-tiaiìy the equivnient of au "approved" 

&o01 in the UniM Sta&. 'l'hia require 
mnt b esiabiished or denied by the Board 
rith the aid of consultanta who ara epperb 

in ths kw of the foreign country in queetion. 
AB mponed 4 1  N.Y.S.2d at 388, ody h o  
Phiiippine law achoob wem at that time con- 
sidered by the conauitarits to be the substan- 
tial equidents of "approved" hw schools. Ae 
mported in Benitez v. Willirms, 1987 U.S. 
Dist. LEXIS 6722 (E.D.iii.1987), the Illinoie 
Board of Bar Examineni r+cbd a Philip 
pineii attomey of twenty-eix y-' ibding 
m 1976 "on the pund  that the Philippuisa 
@em of jwhprudenee was not baeed on 
principiea of E w h  wmmon law." 

Laura
Evidenziato

Laura
Evidenziato

Laura
Nota
the problem the court deals with is if  the State of New York respects the principle of comity, that is if the Court of New York accepts the application of the members of the bar of Philippine Island in the same cases in which the Philippine jurisdiction accepts a member of the bar of New York.  
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176 PART TWO COMMON h w  AND C m  LAW 

In Morgan v. King (30 Barber [sicl, N.Y., 91, the New York court said 
that in adopting the English Common Law, New York adopted: 

"The written law of Engiand as a constantly improving science 
rather than as an art; as a system of legal logic, rather than aa a code 
of rules,-that is, that the fùndamental principlee and moda of reason- 
ing and the substance of the rules of the Common Law are adopted as 
illustrateci by the reasons on which they are baeed, rather than the 
mere words in which they are expressed."" . . . 
The above statementa of #e New York court clearly indicate the scope 

of the Engiish Common Law in that state. In most of the States, including 
New York, codScation and statute law have come to be a very large 
proportion of the iaw of the jurisdiction, the remaining proportion being a 
system of aise law which has its roots, to a large but not an exclusive 
degree, in the old English cases. In fact, present day commentators refer to 
American jurisprudence or Anglo-American jurisprudence as distinguiahed 
fkom the English Common Law. 

Accordingly, in speaking of a jurisprudence which is "baeed on the 
English Common Law," for present purposes at le&, it would seem proper 
to say that the jurisprudence of a particular jurisdiction i s  based upon the 
principles of that Common Law, if, as a matter of fact, its statute law and 
its case law to a very large extent includes the science and application of 
iaw as laid down by the old English cases, as perpetuateci and modified by 
the American c.ases. 

Common Law Adopted by Decision 
The concept of a common iaw is the concept of a growing and ever- 

changing system of legal principles and theories, and it must be recognized 
that due to the modern tendency toward comcation (which was #e 
principle of the Raman and Civil Lawd), there are no jurisdictions today 
with a pure Engliah Common Law, with the exception of England itself.' In 
the United States the English Common Law is blended with American 
codif~cation and rernnants of the Spanish and French Civil Codes. There a 
legal metamorphoeis hae o m e d  simila.. to that which is transpiring in 
this jurisdiction today. Some of the western etatee, which were carved out 
of the original Louisiana territory, have adopted the Common Law by 
decieion. [Citations.] 

Louisiana has long been recognized as the one State of the Union 
which retained a portion of the Civil Law. In a case in 1842 in Lauisiana, 
the court considered the question of whether a protest on a promissory 
note had been made within the required time. The court rejected the 

C. This ie a paraphraw rather than an Codes' Break With the Past. inA.a. sec. 2B, at 
exact quotation of the la- used by nn. SO & 61. 
Jamee, J., in Morgan v. King, 30 Barb. 9, 14- e. Ia it correct to assume that in Eng- 
15 (N.Y.Sup.1858), mersed on other land common ie in forw 
grounde, 35 N.Y. 464 (1868). 

today, or was in force at the time this opinion 
d 1s thia atatement wrrect in respeet dtten? 

of chmcal Roman law? &e the note on The 
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1 -ht Civil Code rule, and adopted the custom of New Orleam, which 
the law of the siater States, saying: 

L "The superior court of the late temtorg of Orleans very early held 
that although the lawa of Spain were not abrogateci by the taking 
poesesaion of the cauntry by the United Statee, yet from that event the 
commercial law of the Union became the commercial law of New 
Orleans; and this court has frequently recognized the mrrectne8.s of 
these eariy deciaions, principally in billa of exchange, promissory notea 
and insurance." Wagner v. Kennez, 2 Rob. La l, 120: . . . 
Louisiana, by statute, adopted certain common law rules, and with 

referene to these the court aaid, in State v. McCoy (8 Rob. b.1, 646): 

"We concur with the counsel in believing that the legielature in 
adopting the Common Law d e a  of proceeding, method of trial, etc., 
adopted the system as it exieted in 1805, modifi ,  explained and 
perfected by statufory enactment, so far aa those enadmenta are not 
found to be inconsistent with the peculiar character and genius of our 
govemment and inetitutions." 

From this brief survey of the extent of the Enghh Common Law baais 
in the States, we may conclude-(l) that the New York Court in referring 
to a jurisdiction whoee jurisprudence is based on the English Common Law, 
uses the phraae in a genera1 senee; and (2) that such Common Law may 
become the basis of the jurbp~dence by decision of the courts where 
practical considerati0118 and the effect of sovereignty givea ground for such 
a decision. If, in the Philippine Islands, a comparatively young jurisdiction, 
English Common Law principles aa embodied in Anglo-American juriapru- 
dence are used and applied by the courts to the extent that such Common 
Law principles are not in confiict with the local written lawa, cutome, and 
institutions ae modified by the change of aovereignty and subsepuent 
legislation, and there is no other foreign case law ayatem used to any 
substantial extent, then it ia proper to eay in the sense of the New York 
nile that the ~urispmdence" of the Philippine Islands i8 based on the 
Engìish Common Law. 

In the Philippine Islanda 

The extent of the English or the Anglo-American Common Law here 
has not been definitely decided by this court. But when the subject ha8 
been referred to by this court there has been a striking similarity to the 
quotationa fmm the American decisions above cited with reference to the 
Engliah Common Law. 

f. For bnckgmund on the Qvil Law in Pmamably, the reference is to c o m m ~  
LUma, sce apra, eh. I, mc. iA. The Cua- custom prevaihg in New Orleans under 
tom (coutume) of Paria wm in &e& in United Stata mie. See R. K Kubourne, Jr., 
h n c ù  m unti1 it waa repiaad by the Louiaiana Commerciai Law: The Aatebelium 
law of Cutile and of the indie6 in 1769. Period (1980). Ib to couhunea h pm-mhi- 
There wm no sudi thhg aa the " ~ m " t i o n a r y  French iaw (ancicn droit), wa infra 
(mtume) of New Orhm pmperiy apd ing .  m. 2k 
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In Alzua and Arnalot v. Johnson, 21 Phil., 308, this court, in paseing 
upon an objection of counaei, that while a certain mie m universaiiy , 
recogniaed and applied in the courte of England and the United Sta*, it n 

was not the iaw in the Philippine Ialands, aaid: 
"To this we anewer that while it ia tnie that the body of the 

Common Law as known to AngleAmerican juriaprudence is not in 
force in theee Islanda, 'nor are the doctrines derived therefrom binding 
upon our cowts, save only in so far ae they are founded on sound 
principlea appiicable to local conditiom, and are not in conflid with 
existing law' (U.S. v. Cuna, 12 Phii., 241); nevertheless many of the 
d e a ,  principles, and doctrinea of the Common Law have, to aii intenta 
and purpoees, been imported into thb juriadiction, as a resuit of the 
enacbnent of new laws and the organization and establishment of new 
institutions by the Congrese of the United States or under ita authori- 
ty; for it will be found that many of theee la- can only be construed 
and applied with the aid of the Common Law from which they are 
derived, and that to breathe the breath of life into many of the 
institutions introduced in these Islanda under American sovereignty 
recourse must be had to the d e a ,  principles, and doctrinea of the 
Common Law under whose protecting aegis the prototypes of theee 
institutiona had their birth." . . . 

"And it is safe to say that in every volume of the Philippine 
Reporta nuinbers of casea might be cited wherein recourse has been 
had to the rules, principles and doctrines of the Common Law in 
ascertalliing the true meaning and scope of the legisiation enacted in 
and for the Phiìippine Islanda since they passed under American 
sovereignty." Pp. 331,333. 
And iater in speaking of the judicial system of the Philippine Islands 

(page 333): 
"The spirit with which it is informeci, and indeed ita very language 

and terminology would be uninteìligiile without m e  knowledge of 
the judicial eyatem of England and the Uniteci States. Ita manifest 
purpose and object waa to replace the old judicial system, with ita 
incidente and traditions drawn from Spanish murces, with a new 
system modelled in all its esaential characteriatica upon the judiciai 
eyste111~ of the United States. It cannot be doubted, therefore, that any 
incident of the former eystem which conflicta with the esaential princi- 
ples and settled dodrines on which the new eystem resta must be held 
to be abrogateci by the law organizing the new aystem." 
In U.S. v. De Guzman, 30 Phil., 416, the court spoke as follows: 

'We have frequently held that, for the proper conetniction and 
application of the Grms and provisiona of legislative enactmenta which 
have been borrowed from or modelled upon Angìo-American prece- 
dente, it is proper and ofttirnes essential to review the legielative 
hiatory of auch enactments and to find an authoritative guide for their 
interpretation and application in the deciaiona of American and En- 
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sort construing and applying similar legialation in 

Abiog, 37 Phil. 137, thie court made this further 

". .. What we really have, if we were not too modest to claim it, is 
a Philippine Common Law influenced by the Englieh and American 
Common Law, the k h o  comun of Spain and the customary law of 
the Islanda and builded on a case iaw of precedente. Into this Philip 
pine Common Law, we can properly refuse to take a rule which would 
estop other courees of reaeoning and which, because of a lack of lega1 
ingenuity would permit men guilty of homicide to escape on a techni- 

At this juncture, three yeam after the la& quoted comment, the 
idiuence of English and American jurisprudence can be emphaaized even 
more strongly. A survey of recent cases in the Philippine Report8, and 
particuiarly thoae of the last few yeara, ahows an increasing reliance upon 
English and American authorities in the formation of what may be termed 

i a Phiiippine Common Law, aa mpplemental b the statute iaw of thia 
. jurisdidion.' An analpis will show that a great prepondemce of the 
t jurisprudence of thie jurisdiction is based upon Anglo-Arnerican case law ' precedenb,-exclusively in applying those statutory lawe which have been 
: enacted since the change of sovereignty and which conform more or lese to 
" 

Ameri- etatutes, and-to a large extent in applying and expanding the : r e m t a  of the Spanish codes and written laws. 
e: 

Philippine Statute Law 
Introductory t0 analyzhg what Spanish written laws remain in force 

to-day, we will consider in a genera1 way those Spanieh lawa which were in 
force at the time of the change of aovereignty. 

Spanieh law became highly &ed during the nineteenth century. AU 
of the lawa of Spain were, however, not made appiicable to the Philippine 
Idands: only those were effectiw here which were extended by royd 
demee, The chief codes of Spain made effective in the Philippinea were as 
follows: 

Penai Code ............................................................................ 1887 
Code of Commerce .............................................................. ..... 1888 
Ley Pmvbional, Code of Criminal Procedure, and Code 

of C i d  -m.. ........................................................... *--l888 
Civil Code 1889 h .............................................................................. 

(Except portion relating to marriage, thus revi* a 
portion of Marriage Law of 1870) 

........................................................................ Marriage h w  1870 
..... Mortgage Law ................................................................ ---l889 

..................................... Railway Lawa ,1875 and 1877 
.............................................. Law of Waters .l866 

0 C o n m h g  the approach t0 thb b. On the b b r y  of the Spaniah Cid 
Pmblem in Puerto Riw, me infrs thia eec. Code, and ib roob in the Code Napoleon, me 
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In addition to theae there were certain apecial laws having limited ! 

application: Laa Siete Partidas; Las Leyes de Toro; Leyes de las Indias; La 
Novisima Recopilacion; Mining Law; Notarial Law; Spanish Military Code, 
and the Copyright Law? 

The foregoing were written laws which, by change of aovereignty, 
acquired the force of statute law in the Phiiippine Islands. There was no 
properly calied Common Law or Caae Law of Spain to accompany and 
ampli@ these statutes, although there were, of come, the wtome of the 
people of the Ialands, which conetituted, in a sense, unwritten iaw. Spanish 
jurisprudence does not remgnize the principle of stare decisis; consequent- 
ly, there could be no Common Law in any seme analogoue to the English or 
American Common Law! Article 6 of the Civil Code providea: 

'When there is no law exactiy applicable to the point in controver- 
sy, the customs of the place shall be observed, and in the absence 
thereof, the general principlee of iaw."' 

In order to determine the general principles of law "judicial decisions 
cannot be resorted to". (2 Derecho Civil of Sanchez Roman, pp. 79-81; 1 
Manresa, p. 80.)' A lower court of Spain is at liberty to disregard the 
decisions of a higher court. This is the general continental rule. (HoIland's 
Jurisprudence, 11th Ed., pp. 68-70.)" 

"The Partidaa is still the basis of Spanish Common Law, for the more 
recent compilations are chiefly founded on it and cases which cannot be 

H. W. Baade, MMiaga Contraeta in French 
and S e  Louisiana: A Stu4y in "Notari- 
al" Jurieprudence, 53 Tulaae L.Rev. S,90-91 
(1978). 

i. h to thsw murcea and their hierar- 
diical reiationship @rolucibn), see the note 
on The Law of Castile and of the Indies, hh 
thie aec. 

j. P r e d c a t i o n  Caatuian iaw, which 
auppiiea m& of the rubetanae of the Spanish 
C i d  Code of 1889, is (ad waa) comm~nly 
nferred to aa &mha wmln. See the termi- 
no&= in Abiog v. Abiog, quoted in the prin- 
cipai m, apra.  

L. The new Pnliminary Title of the 
Spanieh Civil Code, enact8d in 1974, re- 
artide 6 with a new (but essentially similarl 
authoritative listing of the 80- of Spaniah 
civil iaw. See tranaiation and diacussion infra, 
ch. V., sec. 2. 

l. Thie ie a o o d  quotation from a 
reapectad and influential treatise; but the 
quedion has long been highly controversial 
among legai d t a m  in Spain. See Bmwn, The 
Soureeci of Spanieh Cid Law. 5 Int'l 8 
C0mp.L.Q. 364,367-72 (1966). 

m. The h t  two sentencss in the tert 
illustrste the danger of m-generaluation 
which wer-pressnt in comparative law. In 
many continentai countries, mch 88 Germa- 
ny a d  France, a lower anut is in theory &ee 
to disregarà pnor decisione of higher courte, 
even though in pllrtiee the lower courta ordi- 
nariiy hesitata to invite a reversai by exe& 
ing thie f'redorn. So far ae Spain is con- 
cerned, however, the atatsment in the text 
wm not even theoretically coirect. Artiele 
1692 of the Spanhh Cade of Civil Procedure 
then provided that an appeal to the Supreme 
Court may be b a d  on the lower court'e 
noiation of "a law" (written iaw) or of a 
dottrina legai. The latter tarm inow changed 
to jwisprudencia) hae been deììned by the 
Supreme Court as meaning a doctrine whidi 
has been foliowed and applied by that Court 
in more than one decision. The question of 
the extent to which the notiona of "generai 
principlea of law" and of "&ctrinu legal" 
overlap and perhapa conflict, has given rise to 
feecinating ecademic controversiee. Artide 
103) of the Spanish Civil Code, Infra ch. V, 
sec. 2, now providea that juriapm&ncia 
"complementn" the legai spsyat. 
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i 
p ddded either by these compiìations or by the load fuem [customary laws] 

must be decided by the provisions of the Partidas." (TV Dunham, History of 
1 spain, p. 1091." 

( The Partidas ie a code law and cannot in any proper seme be 
t considered as Common Law. It specifically provided, however, for recourne 

i 
to cuatoms when the written law w s  silent. The customs to which reeort ia 

, to be had are the cuetome of the particular place where the case arisea;" the 
euetoma of one locali@ in Spain having no effect on the application of law ' in another place. 1 -88, pp. 77, 70; Civii Code, art. 6; Code of 

: Commerce, art. 2. AocordingIy, the Spanish customary law could not have 
any force here. The law or cuatom cannot be migratory. Manresa does not : &fine what is meant by "general principles of law," but from his discus- 
aion under article 6 of the Civil Code it appears how far from a case law 
egstem ia Spaniah jurisprudence. He formulates the rule that courte are 

. governed: h t ,  by written law; 8 ~ ~ 0 n 4  by the customs of the place; third, 
by judicial deciaion; and fourth, by general principles of law. In W, in 
urging that resort to judicial decisions should come before resort to general 

n. D w  this statement indicate that (in 
the h n c e  of an applimble docCrCM Icgal) 
tha Siete Partidaa. promuigated by WOMO X 
oi Casule and Leon in i266, must be looled 
ta today mi one of the important repoeitoiien 
of the "genera1 principles of law"? Cf. O e i  
v. Mariani, 85 P.RR 43, 50 (1962), where a 
pmvision of the Siete PPrtidae WM mlied 
upon to amwer a q ~ s t i o n  l& open in the 
Code. 

in the h i e d y  i>nlaci6n) of aourwa of 
-tiori Spanish ui tmmrhe iaw, the 
Siete Partidm ranged last (me infra). Nwer 
thelesa. thia test (a iegal manuai in the form 
of a code) had a tremenàow intluence on the 
hlopment of the iaw not only in Spain, but 
aka tùroughout Spanish-America, induding 
h Southweeteni part of the Uniteci Statee 
(aipra, eh. I, sec. 1A). For ari Engliah trada- 
h iiee Scott, Lobingier & Vanee, im Siete ~~ (Conmerce Clearing Houw, 1931). 
A of #e contenta of the Parudas, 
with a brief but marterfui bistoriad intmduc- 
h by the iate Max Radin. is to be found in 
Nichols, tas Siete Partidas, 20 Calif.L.Rw. 
260 (1932). 

a In Spain, the victory of centrai &v- 
U e n t  and unified ìaw over regiod cua- 
batn md privileges was iess complete than in 
G- and sapccially in Rance. Arta. l2 

13 of the  panid di ~ivi l  Gnie proserve the 
bfal lawa and cuntomo (the m-ded "forai 
W) of Aragon, the Bale.ric Iiknds, Cata- 
& and ~ v e r a l  other pmoineea The forai 

thw p-med are not ar comprehen- 

eive ee a modern ad code; they dea1 mainly 
with mattsxn of tsatate M well am intestate 
mmmion. and with matrimonial property 
regimea But M ta pointa wwred by it, an 
applicable foral iaw prevaiia over the provi- 
sions of the national Civil Code. The latter 
thua beoomee a m m  rmbaidiaxy 80um of law 
in those pmvincee whosa foral iawi have 
been preeerved. See Brown, eupra n. l, at 
372-77. For wmprehennive tiimuCon, refer- 
ring also to the recent o W  compilations of 
mmt of the forai lawe, ees Hi(~neis, Dm 
benondere Erbreeht der eogenannten Forai- 
rechtegebiete Spaniens, espeeially the in- 
dudary chaptar, at 1-81 (1966); J. Cadsrso 
Palau & J. W. Fernandez, The Spaniah Con- 
stitution of 1978: Legislative Competente of 
the Autonomoua Communitier in Civil Law 
Matters, 16 VandJ.Tramnat'1 L 47, 48-67 
(1982). 

It should be noted that the regional 
m are written mrcen of law. They origina& 
ed am metorni, but were redueed to writing 
long More the age of adfication. Spaaish 
lawyera clearly diatingubh between (a) the 
fwn>s, which me a form of written r e g i 4  
law, and (bl easlumbres, i.e., unwritten c u  
tom. The latter, although under mrtain mn- 
ditiona theoreticaiìy recognized ae sourcea of 
l&, play no iipnificant roie m Spaniah l@ 
practim; but the &ma, M pointed out above, 
are of enormoui prrrcticP1 importana, in cer- 
tain parta of Spain. The opinion in the princi- 
pal erse faila to ewn mention the didmtion 
between filem and rostumbns. 
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principles of law, Manresa rather implies that the practice of the courta is 
the c0ntrary.P 

English Common Law is quite a different conception. While it grew out 
of the early AngloSaxon customs, it carne in time to be a case law of 
binding force which controlled custom. In fact, it became so binding that it 
was found necessary, in order to effect justice in partidar cases, to 
establhh the Court of Chancery, which became the court of equity. The 
English Common Law recognizes custom only so far aa it does not conflict 
with the well settled principles of that law. Under the Spanish eyatem, on 
the other hand, when the written law is silent, before considering prece- 
dents in the cases the court is governed by the customs of the locality at the 
time. 

Consequently, by the change of sovereignty there was no body of case 
law or common law of Spain which could be considered as existing in 
connection with the written law retained in force in these Islands. The only 
amplification of that written law was the local customs of the people of the 
Islands. This is particuiarly true of Spanish decisions rendered since the 
change of sovereignty, which do not preclude the local courts from exercis- 
ing an independent judgment. Cordova v. Rijos, 227 U.S. 376,33 S.Ct. 360. 

Spaniah Statute Law 

The Spanish statute law, aa arnplified by Spanish commentaries but 
without a backgmund of Spanish precedent or case law, was by the change 
of sovereignty, severed from Spanish jurisprudence and made effettive in 
this juriadiction to the same extent as if Congress had enacted new laws for 
the Philippines modelled upon those same Spanish statutes. This retention 
of the local private law was merely in accordante with the principles of 
International Law in that regard.Q However, by the mere fact of the change 
of sovereignty, al1 portions of that statute law which might be termed 
political law were abrogated immediately by the change of sovereig*. 
Alm, ail Spanish laws, customs, and rights of property inconsistent with 
the Constitution and American principles and institutions were thereupon 
superseded. Sanchez v. United States, 216 U.S. 167,30 S.Ct. 361. 

. . . [The court refers to a great number of Spanish statutes which were 
repealed and replaced by new enactments.] Even the Spanish Civil Coder 
has been largely modified as will appear from the [followingl table . . . 

p. The etatement by Manresa to which quently repealing aìi of the Spaniah codes. In 
reference is made in the text undoubtdy is fact, however, there was no such wholesale 
one of that famous author's contributiom to re~eal. Gmpare the methd ~ P I W ~  in 
eolving the controved pmblem of the rela. the Philippines with the laws adoptad for the 
tionehip mn ~~~~~l pridples of law- TNBt TerriW of Saipm, where by one 
and < 4 d m  a fLU.er disniseion stroke of the legislative pen the comrnon law 

was subatituted for the p ' ' g civili= of M-'B thmv, = B ~ T  =P n. 1. system. "7- Ra* 
371. Co., l16 F.Supp. 646 (D.C.Haw.1963). 

q. Intamational law would not have r. Compare the outline of the Spanieh 
prevented the new Sovereign fmm subae- Civil Code, repmduced hen fmm a fwtnde 
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wurt, with that of the Prendi Cid 
~ , * e h . V . , w c  1. 

C M L  CODE 
& m k d W i e  Statua B aihitlnr.df& J 

Title D I . .  ........... 3. Statue of perwm, 
n . f a i w j u r i w  

Title m ............ 4. Domlde 
Titie nt ............ 6. bhdage 

TitleV ............. 6. Patemi& and W- 

Title VI ............ 7. 
TitieW ............ 8. 

9. 
Title MI.. ........ . lo.  
Title D[ ........... . I l .  
Title X ............ .12. 
TiUe Xi ........... .13. 

T i h  W . .  ......... .14. 

BOOK I1 
Titie I-iii ......... .16. Roperty. oawrship, 

and itd modifIci- 
t i 0 ~  

Titie nt ........... . le .  Spedal pmqmcth 

Titie Vi ........... .18. Ueufruct 
19. Une aad habitation 

Tith M. .......... .20. Ihernmtd 
TitleViII ........... 21. ReIpsterofdeeds 

Moclined. .......... .&i No. 2711 

Repealad ........... By c h n p  of mwr- 
8ientr; of 
COw- ,  July 1, 
1908, Ay.. 2% 
1916; Aet o 2027 

Sligbtly modified ... .Code of Civii Pmcs 
dine 

In folw ............ 
Never in forea in 

Phuippine Idan& see rhmiage Law, 
1870; 0 . 0 .  No. W, 
Act No. 2710 

Siightlymodi6ed ... .Code of Civii Roat. - .  

dure 
In foree ............ 
Modified ........... .h. 

Repeded .......... .Do. 
Modifted ........... .Do. 
Repenled .......... .Do. 
do ................ ,Do. 
Modified.. ......... .Code of Civil Roca 

dure, Act No. 1891 
Nevw in force in 

Phiiippine i shda  &e G.O. No. 68 and 
A E ~  NO. nii 

Sightlymodinad....Code. of Cid Procs 
dure 

Modined. .......... .Act No. 2162; h t  of 
COnkF-, JulY 1, 
1m 

Siightlymodi&d....Code of Civii Pmcs 
dine 

do ................ .Do. 
In fom ............ 
do ................. 
Largely moditied ... .Mor@ga Law; Aet 

Nos. 498 and 2711 

BOOK m 
Title 1. ............ .22. Oenipancy In f m  ............ 
WII ............. 23. -M Siigh* modiiied ... .A& No. 498 

.... TitleIII ........... .%. W f i  Moetb. repealed .Cade of C i d  Proat 

. ~ 

\ dure 
26. Execubrn r b p d e d  .......... .h. 
27. Inteotmtemdon rnadined. ...Do. 

........... .Do. 
rwermon 

29. -n ci nicceb do ................ .Do. 
don) 
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t! 

Cases Under A m e b  Derived Statutes 
It thua appears that the bulk of present day Statute Law ie derivative 9 

from -10-American eourcea; derivative within the seme of having been 5 
copied, and in the seme of having been enacted by Congress or by virtue of t 
ita authority. This court has repeatedly held that in deaiing with the casee 
which arise under such statute law the court will be govemed by the $ 
Angio-American cases in constniction and application. [Citatione.] 

r 

d 
To illustrate more clearly the scope of the uae of Anglo-American caaea ; 

in thie connection, a brief analysis of some of the more recent decisions of 
this court ie advisable. For conveniente the cases will be taken up in the 
note by subjects. [The voluminoue Note is omitted.] In aU of them, Anglo- 
American decisions and authorities are used and relied upon to a greater or 
lesa degree. Although in many caaes the use is by way of dictum, neverthe- 

BOOK TV 
Title,i ............. .32. Partition Modihd. .......... .Do. 

... 33. Obliptiom Slightiy d e d  .Do. 
Titie 11 and 111 ..... .34. Cantracta (inciuding Slightly d e d  ... .Do. 

dowry, para- 
p h e r d  p r o m ,  
cawd Proparty9 
eepnration of pmp- 
erty of spouses). 

Titìe TV and V ..... .36. Purchasa and d e ,  do ................ .Do. 

Title V I  ......... 
38 

TiUe W. .......... .39. 
Title Wr .......... .M. ........... Title iX .41. 

............ Title X .42. 
Title Xi ........... .G. 

44. 
Titie Xii ........... .G. 

46. 

.......... Titie XIV .60. 
........... Title XV .61. 

62 

53. 
Title XVI .......... .54. 

66. 
......... Titie XM .66. 

Titie XVm ........ .67. 

and bsrtea 
Lssw 
Labor contrnch 
Cameni 
Cenmw 
Partnership 
Aeency 
Loans 
Bdments 
s e q u ~ t i o n  
Insurance 
Gambling 
Life onnuitiea 
Compromine 
Arbitration 

do ................ .Do. 
................ do .Do. 

do ................. 
do ................. 
do ................. 
do ................. 
do ................. 
do ................. 

.......... Repealed .Do. 

........... Moditied. Act No. 2427 

........... Reponied Act No. 1757 
In faree ............ 
do . . . . . . . . . . . . . . . . .  

.......... RepePled .Code of Civil Pmat 
dure 

In force ............ 
........... Moduied. Act No. 1508 

................ do .Mo+ LPW, kt 
No. 486, Code d 
Civii nocedure 

In force ............ 
do ................. 
do ................. 

.... Moetly @ed .Act No. 1966 
................ do .Code of Civil Pmco 

dure 
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e foregoing selection of the more recent and typical caaee, it 
broad ia the scope of the use of Angio-American authorities 

. There ia no queetion that this axiets. We are merely con- 
ita extent and murce. 

Cases under Spanish sta tute^ 
In addition to the subjecta covered above, there is a wide fie~ld of use of 1 Angit+American case8 in the interpretation and appiication of the rem- 

' nanta of the Spanish atatutes. Such ia of even greater importance in : showing the rea1 permanency of the hold which Anglo-American Common 
t Law ha8 fastened upon the jurieprudence of thia prisdiction. . . . 

To illustrate the scope of the use of Anglo-Ameriam caaee in connec- 
tion with the remahing Spanish statutes, a brief analyeia of the more 
iecent c a w  under a few of the principd subjecta, will be appropriate. [Note 

' omitted.] Frequentiy in thege caeee reference to Angl+American p- 
dents is for the purpose of showing that Spanish law and the Anglo- 
Arnerican law is the same, and frequently it is far the purpose of ampii@hg 
or extending the Spanish statuteg.' In moet caaes it ia for the purpose of 
applying those atatutes to the particular case before the court; but what- 
ever the use, the fact remains that through the infiuence of these cat3ea a 
broad expoeition of American case law ia made. . . . 

The foregoing two pupe of caees in combination, t h w  under the 
eubjede covered by Spaaiah statutea and those under the aubjeds covered 
by American-Philippine legielation and effected by the change of sovereign- 
ty, ahow conciuaively that Angio-American case law has entered pradically 
every one of the lending subjects in the field of law, and in the large 
majority of euch eubjecta hae formed the sole b i s  for the guidance of thia 
caurt in developing the local juriepmdence. The practical result is that the 
past twenty yeara have developed a Philippine Common Law or case law 
based h o s t  excIwively, except where conilicting with l& matorna and 
i n s t i o n s ,  upon Anglo-American Common Law. The Philippine Common 
Law supplements and ampluies our statute law. 

Thie conclusion is further jumed by the practicai situation which haa 
m u n d e d  the Bench and Bar of the Philippine islande for many years 
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and which there is every reason to belime will continue unabated in the 
future. 

This court has, in an incre~ing degree during the paet twenty years, 
cited and quoted from Anglo-American cases and authorities in ita deci- 
mom. The following analyaia of the citatione of the last twenty volumes of 
the Philippine Reporta ehow thie graphicaily. [Table omitted.1 

The American citatione are over ten timea a8 numerous as the Spanieh 
citatiom. (In Vol. 1 there were 63 Spanish to 53 United State.) Add to this 
the cumulative effed of perpetuating this ratio through the citatione of 
Philippine case8 in which American cases have been ci* and it is obvioue 
that Spanish decisions have had comparatively slight effect in the develop 
ment of our caee law. 

It ie a fact of considerable practical importante that there are no 
digesta of Spanish decisions to aid the study of Bench and Bar. On the 
other hand, the local libraries contain both digeets and reporta of the 
Federa1 Courts and Supreme Court of the United Statea, and of mdst of the 
State courts, and also many reporta of the Engliah courts. Added to thh is a 
liberal eupply of English and American text books. The foregoing not ody  
has a natural infiuence on the multa of the work on the Bench, but it hae 
a very decided infiuence on the development of the present Bar of the 
Philippine Islands; each year adds to the preponderance of lawyers trained 
chiefly from a study of Angl+American case law.' 

The fact that prolific use of Anglo-American authorities is made in the 
decisione of thi~  court, combined with the fact that the available eourceg for 
study and reference on lega. theoriea are mostly Anglo-American, present a 
practical aituation at this moment from which this court can draw but one 
conclusion, namely, that there has been developed, and will continue, a 
common law in the jurieprudence of this juriadiction (which for purposes. of 
dietinction may properiy be termed a Philippine Common Law), based upon 
the English Common Law in its present day form of an Angìo-Americm 
Common Law, which common law ia effettive in al1 of the subjecta of law in 
this.jurisdiction in eo far as it does not conflict with the express langmge of 
the written law or with the local customs and inetitutions. 

Conclusione 
We may eummarize our conclumom as followa: 

t. For aa eccaunt o€ the initiai phese of 
that pmca~,  ama A. L. Oarcia Martinez, La - L FiIipiMs-la J~~ticia--la 
I m e 6 n  dei Idiom ingiéd en h Tribu- 
naia en e1 Periodo 1898.1906. 46 h. 
Abo.P.R 143 (19841. Unaurprkhgiy, itn main 
propehg f o m  W- none other than the 
suthor of thio opinion, who ae a "yomg grati- 
unb of tha UniMiaiQ of Midiigrin inw 
h l , "  propaied the ehbhhment of a law 
idiool in the Phiiipph in 1910 a d  b e  
the fht psnauisnt deui of the Coiiege of 

Law, Univeruity of the Phiuppinen, one year 
h. I. R. Corteil, Legai Education m the 
Phiiippines: The b i o  of h Phiiippine Law 
J o u d  fn the 19900, 66 Phi1.L.J. l n. 1 
(1990). Justig Mal& aenmd on the Su- 
preme Court of the Philippinw from 1917 to 
1936. The bnwe of other "atata-oide" j u w  
on thrt court wae unrally (but not invaTiably) 
m& ihorter. D. F. htucan, The Suprema 
Court in Philippine Hidtny, 1901 t0 1971, 
table at 29-98 (1972). 
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. . . (2) In interpreting and applying the bulk of the written laws of this 
juris&ction, and in rendering its decisione in cases not covered by the letter 
of the written law, this court relies upon the theories and precedente of 
bglo-American cases, subject to the limited exception of those instances 
where the remnants of the Spanish written law present weli-defined civil 

% hw theories and of the few cases where such precedente are inconsistent 
d t h  local cuetoms and institutions. 

(3) The jurisprudence of this jurisdidion is based upon the Englbh 
Common Law in its present day form of Anglo-American Common Law to 
an almost exclusive extent. 

(4) By virtue of the foregoing, the New York rule, given a reasonable 
interpretation, permits conferring privileges on attorneys admitted to prac- 
tice in the Philippine Islands similar to those privileges accorded by the 
d e  of this court. 

Accordingly, the supporting papers fded by the applicant in this case 
a showing to the satisfaction of the court his qdcations as an attorney-at- 

law, his petition is hereby granted and he is admitted to the practice of law 
in the Philippine Islands. Our decision is based upon our interpretation of 

5 the New York rule, and it does not establish a precedent which may be 

i controiling on this court with resped to future applicationa if our interpre- 
tation is not borne out by the future enforcement of that rule by the New 
York court. So ordered. 
I MAPA C.J., JOHNSON, ARAULLO, STREET, AVANCENA, and VWOR, JJ., 1 COnCUI. 6 Petition granted. 

SUPPLEMENTARY NOTE ON THE "LAW OF CASTILE AND OF THE 
k 'NDIEs" 

This term refers to the ultramarine possessions of the Spanish Crown, 
' including those in the Americas and the Philippines but excluding some islands. 
i (h'stitutionally, these ultramarine possessions were part of the Crown of 

castile,l and their lega1 orders were derived fmm Castilian law to the exdusion 
', of other Peninsular fueros, or systems of law of local appli~ability.~ 
' Nevertheless, Spanish ultramarine law, the law of the Indies, was not at 

any given time necessarily identica1 with Castilian law. Substantial identity of 
of generai applicability can be assumed unti1 1614, but pursuant to a 

myal cédula (decree) dated December 15 of that year,= Peninsular legislation 
thereafter became effettive overseas only if enacted (or reenacted) by the 

' Council of the Indies. Thia cédukr ie but one manifestation of the geographical 
division of govemmental, judicial, and legislative powers between the Councils 

; 1. Bull of Donation of May 4, 1493. Title 1, Law 1. Thue, only Caatilian law ap- 
: R a ~ k i 6 n  de Leyes de 10s Reino8 de laa plied. See R.I. Book 2, Title 15, Law 66. 

(R.I.) Book S. Title l. La* l (1681 ed.). , D- of ,mbr ,,, l,,4. 
'* 1493 cession was made 8m1- R.I. Book 2, Title 1, Lawa 3940. 

UY the Castiliari Cmwn. See R.I. Book 3, 
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of Castile and of the Indies which eventually led to the development of a special 
corpus of "Indian" law that was peninsular (metropolitan) in origin but 
applicable only overseas. 

The chief repository of this "law of the Indies" is the Recopilacion de Leyes 
de 10s Reynos de las Zndias (R.I.), a selective and systematic rearrangement of 
the major relevant texts up to 1680. The R.I. contains some 6.385 provisions, 
representing a composite edition of about twice as many enactments, and these, 
in turn, were selected from over 400,000 cédulas or other legislative instru- 
ments pertaining to the Indies.' It is frequently possible to reconstruct the 
"legislative history" of a recopilada, i.e., of an enactment incorporated into the 
R.I. and hence effective throughout the Indies, by tracing its legislative ante- 
cedents. 

The R.I. is divided into nine books, and covers mainly what would now be 
considered public law. Various titles of the fourth book, dealing with population 
settlements, land grants, and public places, are of continuing importante in 
disputes over historical land and water rights, as is the sixth book, which 
relates to Indians. More fundamentally, however, the R.I. also contains a key 
provision designating the sources of law to be resorted to for the resolution of 
disputes and, incidentally, the relation of these sources to each other. These 
are, in the order of precedence, the Recopilaci6n of the Indies, prior "Indian" 
legislation not repealed, and the laws of the kingdom of Castile in conformity 
with the Leyes de Toro. Subsequent legislation takes precedence over the R.I. 
whenever ~ e r t i n e n t . ~  

The reference to the Leyes de Toro establishes, again by indirection, the 
sources and the precedence of pre-1680 Castilian private law so far as applica- 
ble in the Indies. These are, again in the order of precedence, the Leyes de Toro 
themselves, the Ordenamiento de Alcala, the Fueros Municipales y Reales, and, 
fmaiiy, the Siete Partidas. As a practical matter, however, the reference to 
legislation not repealed by the Recopilacion of the Indies included the Nueva 
Recopilacion of the kingdom of Castile, which was adopted in 1567 and thus 
needed no separate approval by the Council of the  indie^.^ Without s a d ~ c e  of 
accuracy, these ground rules can be summarized in two basic propositions: the 
law of the Indies prevailed over Castilian law in Spanish America, and later law 
prevailed over earlier law but usually did so without express repeal. 

Justinian's codification of the Roman law, the Corpus Zuns Civilis of 533 
A.D., was not a forrnal source of the law of the Indies, either directly or by 
reference to Castilian law. The reason for this is in part historical: In 533 AD., 
the Western empire had been lost, and the Corpus Zuris Civilis could not be 
forrnally enacted in the Iberian Peninsula. Nevertheless, Roman law is reflected 
in many rules of Castilian law, including, e.g., some key provisions of the Siete 
Partidas relating to the ownership of beds of public streams.' 

4. See C. Garcia Gallo, La Legislacion 6. See G. Margadant, Introduccion a la 
Indiana de 1636 a 1680 y La Recopilacion de Historia del Derecho Mexicano 18 (1971). 
1680, 9 Boletin ~ e x i c i o  de ~er i cho  Com- 
parado 297,298-99 (1976). 7. See R.I. Book 3, Title 28, Law 31. 

This provision is almost literally copied fkom '' R.1. Book 2* Title Laws Justinian's Institutes (J. Inst. 2,1,23). 
id. Book 2, Title 15, Law 66. 
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Even more importantly, unti1 about the middle of the eighteenth century, 
Latin was the language, and Roman law the substance, of civil law instruction 
at the Spanish and ultramarine universities. Justinian's codification furnished 
the text, and the professor occasionally referred to the derecho real, i.e., the 
Royal law sanctioned by the King of Spain (also called derecho patrio, or law of 
the country), by way of illustration. The standard book of instruction in use in 
Peninsular law faculties was Institutionum Imperialium Commentarius, by A. 
Vinnius, a four-volume commentary on Justinian's Institutions written by a 
Netherlands scholar? 

AU this changed in the latter half of the eighteenth century. At a transitory 
stage, commentaries of Justinian's Institutes were expanded through the inclu- 
sion of references to the derecho rea1 (or patrio), which in Peninsular editions 
did not include the legislation of the Indies. An exception in this respect is 
Elucidationes ad Quatuor Libros Institutionum Imperatoris Justiniani Oppor- 
tune Locupletatae Legibus Decisionibusque Juris Hispani by J. Magro, post- 
humously completed by E. Bentura Belaiia and published in Mexico in 1787 
with some annotations to the law of the Indies which, however, their author 
judged to be in~uflicient.~ 

By the end of the eighteenth century, Royal insistence on teaching in the 
derecho patrio had brought about a fundarnental change. The order of instruc- 
tion was almost exactly reversed, with the derecho patrio (in Castilian) furnish- 
ing the text, and Roman law supplying the occasional examples. A Castilian- 
language work, Juan Sala's Ilustraci6n del Derecho Real de Espaha, which first 
appeared in 1803, became the standard book of instruction as well as one of the 
leading sources for practitioners.1° After setting forth the relation of Mexican, 
"Indian,'l and Castiiian law as outlined above, the 1845 edition of the "Sala 
Mexicano" states, with respect to Roman law: 

The Roman laws are not, and may not be cailed, laws in Spain. They 
are learned opinions, which may only be followed where there is a gap in 
the law, and to the extent that they are inspired by natural law and follow 
the Royal law (derecho real). The latter, not Roman law, is the derecho 
comun, and neither the laws of the Romans nor those of other foreigners 
are to be used and observed.ll 

For the practical consequences of al1 this, see H. W. Baade, Roman Law in 
the Water, Mineral, and Public Land Law of the Southwestern United States, 
40 Am.J.Comp.L. 865 (1992). 

Being caught in the dynamic process of amalgamation of common-law and 
civil-law elements in the lega1 system of the Philippines, the Supreme Court of 

8. See M. Perset Reig, Derecho Romano Justiniani Opportune Locupletatae Legibus, 
Y Derecho Patrio en Las Universidades del Decionibusaue Juris His~ani x (1787). 
Siglo m I I ,  45 Anuario de Historia del Dere- 10. See Perset Reig, supra n. 8, at 336- 
che Espaiiol273,317 (1975). 38 & 468. 

9. See 1 J. Magro, Elucidationes ad 11. 1 Sala Mexicano 159 (1845)(foot- 
h t u o r  Libros Institutionum Imperatoris note omitted). 
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the Islands became highly skilled in the use of the comparative method, and its 
opinions, even though they show a certain arnount of wavering between civii- 
law and common-law methods,la contain many valuable contributions to our 
subject. Frequently, the decisions of the Court demonstrate that the common 
Iaw and the civil law, in spite of differences in terminology and technique, 
ultimately reach identical results. See, e.g., Cuyugan v. Santos, 34 Phil. 100 
(1916). The opinions of a Court in the Far East thus furnish some evidence of 
the essential unity of "Western" civilization. More importantly, even today 
United States Supreme Court decisions which (before Independence) were 
rendered in cases originating in the Philippines occasiondy provide guidance 
as to rules of Spanish public land law affecting land titles in California and 
other parts of the United States. See, e.g., the reference to Jover y Costas v. 
Insular Government, 221 U.S. 623, 31 S.Ct. 664 (1911), in the recent case of 
Summa Corp. v. California ex rel. State Lands Comm'n, 466 U.S. 198, at 201, n. 
1,104 S.Ct. 1751,1753-54 (1984). 

On July 4, 1946, the Philippine Islands became an independent nation. 
This did not, however, bring about a radica1 change in legal methods. American 
legal materials continue to be generally available to Philippine judges, lawyers 
and law students, while Spanish authorities, especially judicial decisions, were 
at one time somewhat dficult to obtain.ls 

There are, moreover, several other factors which strengthen the common- 
Iaw component of the Philippine legal system: 

(a) Since Dean Malcolm's tenure at the College of Law, University of the 
Philippines, legal education has followed the American pattern in the English 
language.14 Some use is made of American casebooks, and new teaching tools 
published by Philippine law teachers not only tend to adopt the American style 
of "Cases, Text and Materials", but often contain American as well as Philip- 
pine cases. Young lawyers in the Philippines, in their formative years, thus 
become accustomed to American legal folkways. 

(b) At the time of the change of sovereignty in 1898, Spanish public law 
was in large measure automatically superseded by a new Anglo-American body 
of public law.ls Upon independence, the Philippines stabilized their public law 
on a common-law basis by incorporating Anglo-American principles into their 
own Constituti~n.'~ 

12. See Gamboa, An Introduction to 
Phiiippine Law 75-78 (7th ed. 1969). 

13. See N. J. Quisumbing, L. A. L. Jav- 
elìana & Y. Quisumbing-Javelìana, Philip- 
pine Lega1 Bibliography 69-70 (1953). 

14. G. A. Maicolm, The College of Law, 
University of the Philippines, 1 Phi1.L.J. 4 
(1914). At that time, English was the ''future 
official language" of the Philippine Islands. 
Id. 5. 

15. Gamboa, The Meeting of the Ro- 
man Law and the Common Law in the Phil- 

ippines, 4 Seminar 84, 96-97 (1946); Gilmore, 
Philippine Jurisprudence-Common Law or 
Civil Law, 16 A.B.A.J. 89 (1930). 

16. Even the unlamented 1973 Consti- 
tution still retained many provisions pat- 
terned on the American model, and the wm- 
mentators stated that construction of the 
Constitution should be governed by Ameri- 
can-derived principles. See 1 J. G. Bemas, 
Constitutionai Rights and Duties 19 (1974); 
E. M. Fernando, The Constitution of the 
Philippines 2730 (1974). The 1986 Constitu- 
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i, 
!' (C) Civil and criminal procedure, and the organization of the judiciary, 

follow the American model.17 Although the jury system has not been adopted, 
a the admissibility of evidence is governed by American-derived rules.18 This 

beic character of Philippine adjective law has not changed in recent years. 

: (d) The Spanish-derived substantive private law never suffered wholesale 
&rogation. The new Civil Code of 1949-50, an enactment reflecting thorough 
revision largely the work of Dr. Jorge C. Bocob~,'~ retains much of the basic 
stmcture of its Spanish predecessor. The old Code of Commerce is still in 

' 

force,8' although many of its provisions, especially those dealing with negotiable 
instruments and with corporations, have long been replaced by more modern, 
American-influenced sta tute^.^' Thus, on the face of the principal codes, the 
substantive private law of the Philippines in part has retained the appearance 
of a civilian system. But the tendency mentioned in the Shoop case, supra, to 
infuse common-law methods into the application and construction of the codes 
themselves, now receives additional impetus from Art. 8 of the new Civil Code, 
which expressly provides that "judicial decisions applying or interpreting the 
laws or the Constitution shall form a part of the legal system of the Philip- 
pines."% 

tion marks a new beginning, but references 
to United States Supreme Court jurispru- 
dence abound in contemporary Philippine 
constitutional jurisprudence. See, e.g., V. V. 
Mendoza, A Year and a Half of Constitutional 
L w :  1987-1988,62 Phil.L.J. 130 (1987). 

. To what extent actual practice was in 
harmony with that Constitution is another 
question; this, however, is a problem not 
limited to the Phiiippines. See infra ch. M, 
W. 3. 

17. See G. W. Pugh, Aspects of the Ad- 
ministration of Justice in the Philippines, 26 
L.L.Rev. 1 (1965); Garnboa, supra n. 12, a t  
42143. 

courts in non-jury cases. See Pugh, supra 
11.17, at 15-16. 

19. His contribution is documented by 
J. R. Rivera, The Father of the First Brown 
Race Civil Code: The Story of the Civil Code 
of the Philippines (1978). See 1 Paras, Civil 
Code of the Philippines Annotated (9th ed., 
1978), where at p. 9 the author remarks that 
"The new Civil Code contains 2270 articles, 
43% of which are completely new provisions." 
Some of the new provisions, such as the Title 
dealing with express and implied trusts (Arts. 
1440-57), clearly reveal their Anglo-Ameri- 
can ancestry. See Gamboa, supra n. 2, a t  
248-52. 

It is interesting to note, however, that 20. Title Two of the Code of Commerce 

One important feature of civilian procedure, preserves the commercial register, a typically 
civilian institution (see infra ch. V, sec. i-e., the victim's right to intervene and to 

*k damages in a criminal proceeding (see 3B(2)). 

"fra ch. IV, sec. 2D), has been preserved in 21. See 1 Agbayani, Commentaries and 
the Philippines. See A. F. Tadiar, The Admin- Jurispnidence on the Commercial Laws of 
hration of Criminal Justice in the Philip- the Philippines 3-4, 79 (1964); 3 id. 1137 
Pines, 47 Phi1.L.J. 547, 557-8, 570-76 (1972). (1964). 

18. See the surveys of decisions on Evi- 22. For discussion see C. L. Villanueva, 
dence in the Philippine Law Journal. As they Comparative Survey of the Judicial Role and 
Operate without a jury, Philippine courts a p  Its Effect on the Theory on Judicial Prece- 
P ~ Y  the ruies of evidence in a spirit of liberali- dents in the Philippine Hybrid Lega1 System, 

not unlike that exhibited by American 65 Phi1.L.J. 42 (1990). 




